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Because contact with clients is

time-limited and the counselor-client
relationship is not ongoing, much of
AIDS-related law is not relevant to
antibody test counselors. But no one
who works with people with HIV
disease is completely free of legal
responsibilities in terms of their own
professional liability or in terms of
educating clients about how the law
relates to antibody status. This article
approaches confidentiality, the most
prominent aspect of AIDS law, in terms
of HIV-related testing and charting,
partner notification and the duty to
protect, and disclosure to insurers. 

These topics represent apparently
unrelated situations, but they are all
regulated by HIV confidentiality
statutes and judicial decisions. In
each situation, a professional—
whether an antibody test counselor, a
doctor, or a therapist—is limited in
his or her ability to disclose informa-
tion that reveals whether or not a
client is HIV infected.

HIV-Related Testing and Charting
California law prohibits serologic

testing for HIV exposure without prior
informed consent of patients. This
regulation has traditionally covered
only HIV antibody testing, but was
amended recently to include any test
used to identify HIV, HIV antigen, or
HIV antibodies. 

Standards of informed consent
require practitioners to counsel indi-
viduals about the risks and benefits of
testing. For example, practitioners
must explain that taking the test is a
stressful event; that the release of a
test result might cause job discrimina-
tion, insurance cancellation, family
problems, and resulting emotional
distress; and that knowledge of
serostatus will facilitate treatment,
particularly early intervention. For
these reasons, it is still advisable for
counselors to provide written infor-
mation about testing and to obtain
written consent before testing. Since
anonymous test sites routinely pro-
vide pre- and post-test counseling and
testing at these sites is always volun-
tary and anonymous, they are free of
requirements for written consent.

California’s HIV confidentiality law
was amended, effective January 1,
1992, to extend beyond antibody test
results so that even T-helper cell
counts are now protected. AB 1281
prohibits disclosure of the results of
“any clinical test, laboratory or other-
wise, used to identify HIV, a compo-
nent of HIV, [and] antibodies or
antigens to HIV,” if the results are
associated with an identified person.
Practitioners must obtain a specific
HIV information release to allow for
the disclosure of any of these results.
A general medical release or a psycho-
logical information release, although
adequate for the disclosure of an AIDS
or other medical diagnosis, is insuffi-
cient for the release of HIV-related
test results. This basic confidentiality
provision applies no matter how the
test result was obtained by the dis-
closing party, whether orally from the
patient or directly from a lab slip.

To protect all such information, it
is advisable for practitioners to main-
tain all information concerning HIV-
related tests, no matter how this
information was obtained, in a sealed,
separate section of a client’s chart.
This isolation policy is required of
certain county-funded programs in
San Francisco and Los Angeles and is
encouraged by the state Office of AIDS. 

Of course, test results obtained
from anonymous test sites are coded
by number rather than name so there
is no risk of improper release. How-
ever, a counselor who discloses the
name and test result of a client whose
identity he or she knows would be
subject to the penalties outlined in
the confidentiality statute.

Exceptions to Confidentiality Rules
Strict confidentiality may be disre-

garded in only four narrow circum-
stances.

Physician Disclosure to Partners.
Physicians, including psychiatrists,
may, but have no obligation to, dis-
close HIV antibody test results to
ostensible sex or needle-sharing
partners or to spouses of their HIV-
infected patients. To do so, however, 
a physician must first: ensure the
accuracy of test results; counsel the

patient, him or herself, to disclose to
the partner; refer the patient to a
voluntary contact tracing agency, for
example, public sexually transmitted
disease (STD) clinics; attempt to
obtain the patient’s consent for the
disclosure; and inform the patient in
advance of the disclosure. During
disclosure, the physician may not
reveal any identifying information
about the patient to sexual or needle-
sharing partners and must refer
partners to appropriate testing and
counseling facilities. 

Disclosure to Record. It is not a
violation of the confidentiality laws to
record HIV-related test results in a
client’s chart. It is a violation if the
section of the chart containing that
information is disclosed to anyone
else without the client’s written
informed consent.

Provider-to-Provider Disclosure. It is
not a violation of confidentiality laws
for health care providers to disclose
to each other the HIV-related test
results or status of a patient, as long
as both providers are on the patient’s
treatment team and the disclosure is
necessary for the diagnosis, care, and
treatment of the patient’s medical
condition. Under this exception,
“health care provider” includes
licensed medical and mental health
professionals, but not unlicensed
practitioners, such as peer counselors
or unlicensed antibody test coun-
selors. This exception does not con-
template disclosure for the purpose of
protecting another health care provider
from HIV exposure. Furthermore, it
does not allow for disclosure to office
staff, for example, bookkeepers,
janitors, or records clerks.

In circumstances unrelated to
diagnosis, care, or treatment, but
where providers believe disclosure is
necessary, they should seek voluntary
written consent from clients. For
example, if an infected client in a
substance abuse program has poten-
tially exposed another client or a staff
member to HIV, the program should
first get written consent before
informing the exposed person about
the possibility of infection. Similarly,
a counselor referring a client to
another practitioner should get writ-
ten consent before informing this
practitioner about the client’s HIV
antibody status. 
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Other Disclosures. It is not unlawful for a
mental health care provider to disclose HIV-
related test information to the legal represen-
tative, conservator, guardian, or, if the patient
is a child under 12, his or her parents. Finally,
confidentiality provisions do not supersede legal
requirements of agencies, such as the California
Department of Health Services or the Centers for
Disease Control, to report AIDS diagnoses.

Partner Notification and the Duty to Protect
Confidentiality protections do not allow for

the disclosure of a client’s HIV-related test
status to a sexual or needle-sharing partner
except when the disclosure is made by a physi-
cian as discussed above. Nonetheless, many
mental health providers, alcohol and drug
counselors, and antibody test counselors are
concerned about their obligations under the
Tarasoff “duty to protect” provision to disclose
the HIV test status of clients to third parties.
An analysis of Tarasoff and related laws, howev-
er, indicates that counselors will rarely face the
“duty to protect” in HIV-related circumstances.

Tarasoff is the landmark legal case that
defined the role of health professionals, who
suspect that a client poses a danger to a third
party, to protect that third party. The Tarasoff
duty rests on two notions that rarely arise
during the test counseling process. The first is
that the client must have issued a threat of
imminent danger to a third party. Because
consensual sex and drug use are not consid-
ered imminent dangers, in and of themselves,
the need to disclose might arise, for example,
only when a client threatens to rape a third
party or stab a third party with a dirty needle.
Second, the threatened party must be easily
identified or identifiable. Thus, counselors need
not attempt to warn a large group of anony-
mous individuals who might be threatened by
a client’s sexual or needle-sharing behavior.

As mentioned above, health departments do
have the authority to carry out partner notifi-
cation in cases where counselors have con-
cerns about the behavior of clients who refuse
to use safer sex techniques. For example, STD
clinics have the necessary expertise to perform
partner notification without violating the
identity of the infected party. In addition,
health departments and prosecuting attorneys
have authority to intervene with such clients
and may even take steps toward holding
clients who endanger others. 

Counselors should inform clients like this
that, under California law: intentionally trans-
mitting HIV is a crime and knowingly transmit-
ting the virus may lead to civil liability and
damages; and sex workers who refuse to
engage in safer behavior may be more strenu-
ously punished by a criminal court than their
safer counterparts. If after such counseling, a
client still poses a risk to self or others, the
therapist might consider contacting local
health or law enforcement authorities. 

Insurance Issues
Despite civil rights laws, unwarranted dis-

closure of HIV-related test results can lead to
devastating repercussions: the loss of housing,
unemployment, and physical violence. Ironi-

cally, disclosure can also lead to the loss of
medical insurance, and the law requires disclo-
sure in these circumstances only with consent.
It is important for test counselors—especially
those working in hospitals or doctors’ offices,
from which medical records may be request-
ed—to inform clients about the ramifications
of disclosure and their legal protections.

At the present time, life and disability
insurers may legally require any kind of HIV-
related testing as part of the insurance applica-
tion process, but must obtain HIV-specific
informed consent before testing prospective
clients. However, health insurers—and similar
institutions like health maintenance organiza-
tions—may not require such testing. The
reality is that despite these restrictions, insur-
ers can gain access to HIV-related test results.

An insurance company may also legally
require an applicant to sign an HIV-specific
medical release form allowing the insurer to
obtain previous medical records about the
applicant. Clients testing at anonymous or
confidential antibody test sites are not
required to disclose to insurers that they have
taken the antibody test. To best protect clients
at confidential test sites, counselors have been
known to encourage them to register under
assumed names so that there is no accurate
way of disclosing test results to insurers.

Unless they are suspicious about a given
insurance applicant, many insurance compa-
nies will not investigate prior medical records
until a person files a claim. If the claim is of
the type the insurer does not want to pay, and
this includes most HIV-related claims, the
insurer will investigate whether the insured
concealed or fraudulently misrepresented his
or her health status on the application. In
response to such a finding, the company will
attempt to rescind the policy, particularly if it
was issued in the preceding two to three years. 

Another situation in which HIV-related
information is often leaked to an insurer arises
during workers compensation proceedings. As
part of the claims investigation, injured work-
ers are required to undergo independent
medical evaluations (IME) by doctors under
contract to the insurer. It is likely that IME
physicians will disclose any information they
believe is relevant to the claim, and HIV infec-
tion is often perceived to be relevant even
when it is not. This issue is being litigated,
and until it is resolved, clients should avoid
volunteering HIV-related information to any-
one associated with or under contract to an
insurance company and may refuse to answer
if asked about this information. 

Conclusion
It is essential that everyone working with

HIV-infected clients maintain their clients’
privacy. Even an accidental disclosure of an
HIV-related test result can wreak havoc on an
infected person’s life and could result in a
lawsuit against the disclosing party. 
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This article is meant solely as a guide to general situations
in which the issues covered here may arise. For advice about
specific circumstances, please consult a lawyer.
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