
In 2002, South Dakota authorities 
arrested and charged a popular college 
student and basketball star with multiple 
counts of “knowing exposure to HIV,” for 
having unprotected sex with his girlfriend 
and at least two other students after having 
tested HIV-positive. He was the first person 
in South Dakota to face such charges under 
a law that makes this a felony.1

Such cases pose the question: When is it 
a crime for a person with HIV to have sex? 
The answer is: it depends—on what state 
that person lives in, how the state courts 
interpret that state’s laws, and how police 
and prosecutors enforce the laws.2 In most 
states, it is legal for a person with HIV to 
have sex if that person discloses his or her 
HIV status to a partner before having sex 
and the partner consents to engage in sex 
knowing that the individual is HIV-positive.

Most states’ laws do not clearly make 
condom use an alternative to disclosure 
and consent. In at least one state, Mary-
land, neither condom use nor disclosure is 
adequate protection against possible pros-
ecution.3 In all states, however, these laws 
are rarely enforced. This article reviews 
the range of U.S. state laws on this topic, 
briefly describes other countries’ laws, and 
explores how the trend of criminalizing HIV 
exposure and transmission has affected 
people with HIV and HIV prevention efforts.

Laws Criminalizing HIV Exposure 
Long before the appearance of HIV, 

U.S. states established laws criminalizing 
activities that were likely to expose indi-
viduals to infectious diseases such as yel-
low fever, smallpox, and tuberculosis. As 
recently as 2002, at least half of the states 
had such communicable disease laws 
(which typically imposed misdemeanor 
penalties) on their books. 

During the late 1980s and the 1990s, 
approximately half of state legislatures 
adopted HIV-specific laws that criminal-
ized a range of behaviors related to HIV. 
Scholars have suggested that many of 
these laws were passed in haste and in a 
climate of fear.3 These fears were partly 
due to the unique characteristics of HIV; 
unlike many other communicable dis-
eases, HIV is incurable and, at the time 
many of these laws were passed, it was 
uniformly considered fatal. There was 
also the widespread misperception that 
HIV could be easily transmitted through 
casual contact. Moreover, nearly all these 
state laws punished violations as felonies. 

As of 2002, 24 states had passed crimi-
nal statutes that directly prohibited behav-
ior associated with potential exposure to 
HIV. Examples of HIV-specific laws include 
laws that prohibit individuals with HIV 
from sharing injection equipment, donat-
ing blood or organs, having sex without 
disclosure to partners, and spitting, bit-
ing, or throwing or smearing blood, feces, 
or other body fluids. All except three 
states (Maryland, Kansas, and Washing-
ton) make some exceptions, permitting sex 
if the HIV-positive person gains consent 
from a partner or uses a condom. Fifteen 
states have also modified existing crimi-
nal statutes related to other crimes, such 
as rape and prostitution, with provisions 
that impose additional penalties on per-
petrators who exposed others to HIV in 
the course of committing another crime.2 

Overall, the HIV-specific statutes that 
apply to sexual exposure diverge from 
accepted public health messages in sev-
eral ways. First, they focus on disclo-
sure as the primary means of preven-
tion, rather than rewarding or emphasiz-
ing safer sex practices, including condom 
use. Second, most statutes make no dis-
tinction between higher-risk activities (for 
example, unprotected anal sex with an 
HIV-positive insertive partner) and lower-
risk activities (for example, oral sex with 

References

1. Fountain J. After 
arrest, campus queues 
for HIV tests. New York 
Times. May 1, 2002.

2. Lazzarini Z, Bray 
S, Burris S. Evaluating 
the impact of criminal 
laws on HIV risk behav-
ior. Journal of Law, 
Medicine and Ethics. 
2002; 30(2): 239–253.

3. Galletly C, Pinkerton 
S. Conflicting mes-
sages: How criminal 
HIV disclosure laws 
undermine public 
health efforts to con-
trol the spread of 
HIV. AIDS Behavior. 
2006; 10(5): 451–461.

FOCUS
A Guide to  Research and CounselingMay 2007	 v22 n5

Sex, Crimes, and HIV
Zita Lazzarini, JD, MPH, Ross K. Friedberg, JD/MPH cand.



FOCUS May 2007�

4. California Health 
and Safety Code, 
section 120291.

5. Marks G, Richard-
son J, Crepaz N, et 
al. Are HIV care pro-
viders talking with 
patients about safer 
sex and disclosure?: 
A multi-clinic assess-
ment. AIDS. 2002; 
16(14): 1953–1957.

6. Wolf L, Vezina R. 
Crime and punish-
ment: Is there a role 
for criminal law in 
HIV prevention policy? 
Whittier Law Review. 
2004; 25: 821–825.

7. Burris S, Scott C, 
Beletsky L, et al. Do 
criminal laws influence 
HIV risk behavior? An 
empirical trial. Ari-
zona State Law Jour-
nal. 2007; http://ssrn.
com/abstract=977274.

an HIV-positive receptive partner). Finally, 
these laws tend to shift the burden of pre-
vention away from one of shared respon-
sibility between infected and uninfected 
people and toward a reliance on HIV-posi-
tive individuals to disclose their status.3

In addition to these HIV-specific stat-
utes, all U.S. states have traditional crimi-
nal laws that can be used to prosecute indi-
viduals for exposure to or transmission of 
HIV. These statutes typically cover crimes 
such as murder, attempted murder, and 
assault or assault with a deadly weapon. 
From the perspective of prosecutors, how-
ever, these laws have not been well suited 
to prosecution of individuals engaging in 
consensual sex, since they raise difficult 
issues of proof including intent, causation, 
and even definition. For example, can HIV 
itself be considered a dangerous weapon?

As is apparent from the description above, 
many of these state laws contain broad lan-
guage covering a wide range of behaviors, 
some of which pose little risk of HIV trans-
mission. Most laws do not require that the 
defendant intend to cause harm. In contrast 
to this norm, the law in California criminal-

izes only a narrowly defined set of behav-
iors associated with HIV exposure and trans-
mission. Under the provision in California 
related to otherwise legal sexual activity, 
only individuals who engage in sexual activ-
ity with the specific intent to infect a part-
ner are guilty of a crime. The law defines 
“sexual activity” in a way that reflects the 
real possibility of exposure to HIV: insertive 
or receptive vaginal or anal intercourse.4 

Many Laws, Few Prosecutions
Although virtually all states have the 

capacity to prosecute people with HIV 
under criminal law, communicable dis-
ease law, or HIV-specific laws, prosecu-
tion is relatively rare. A search of crimi-
nal cases during the period from 1986 
through the end of 2001 revealed only 
316 unique prosecutions throughout the 
United States. The same search uncovered 
no HIV-related prosecutions under gen-
eral communicable disease laws and no 
prosecutions of any kind in about a quar-
ter of states. Only 13 jurisdictions had 10 
or more prosecutions each, and only six 
states (California, Florida, Illinois, Missouri, 

As a culture, we are fascinated 
by crime dramas, both of the 
entirely fictional variety and those 
that are “ripped from the head-
lines.” Law and Order is the most 
successful franchise in television 
history because it combines the 
excitement of drama and the com-
fort of a set “procedure.” A crime 
is discovered. Earnest investiga-
tors conduct interviews. A suspect 
is identified, and ultimately con-
victed, often breaking down and 
confessing on the stand.

At the end of such a procedural 
drama, responsibility is clear, and 
guilt is punished. Clinicians in 
such scenarios are portrayed as 
either helpfully agreeing to release 
information, or, if obstructionists, 
doing so only reluctantly under 
subpoena. Ultimately the records 
are always released and everyone 
is a little better off because the 
“truth” came out.

Media coverage of knowing, pur-
poseful HIV transmission can be 

similarly dramatic. As Zita Laz-
zarini and Ross K. Friedberg note 
in their article, while such cases 
appear to be rare, and few cases 
are prosecuted, accounts of such 
cases are often both lurid and 
widely reported. Lazzarini and 
Friedberg’s piece also explores 
the theory behind laws that crim-
inalize HIV exposure and trans-
mission and asks how well these 
laws actually protect HIV-nega-
tive members of the public. 

The question of whether an 
HIV-positive person should be 
held criminally liable for not dis-
closing his or her HIV status is 
controversial. But if you really 
want to incite passionate debate 
among HIV providers, ask them 
if clinicians have a Tarasoff-
type “duty to warn” unsuspect-
ing partners in such situations. 

As Tiffany Chenneville reports 
in her article, the law on this point 
is often unclear and variable by 
state. Further, the classic perpe-

trator from television and news-
papers—the angry, perhaps anti-
social client intent on infecting 
others—is not the client we usu-
ally see. Most often, the clients we 
work with have not yet figured out 
how best to tell intimate partners—
but might with help and time. In 
such cases, turning delayed dis-
closure into a crime may subvert 
the very prevention goals the law 
seeks to promote. 

While legal mandates and ethi-
cal guidelines regarding HIV sta-
tus disclosure exist, there are few 
clear-cut absolutes. However, cli-
nicians can take a number of 
steps to help themselves, their 
clients, and their clients’ part-
ners. They can learn about local 
laws and professional guidelines, 
seek consultation, work with cli-
ents to reduce risk, and docu-
ment their interventions. Ulti-
mately in this area of clinical prac-
tice as in so many others in the 
real world, black and white drama 
fades to shades of gray. Fortu-
nately, clinicians are accustomed 
both to working in these gray 
areas and to challenges that take 
more than an hour to resolve.

Editorial: Crime Drama
Michelle Cataldo, LCSW, Clinical Editor
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Ohio, and Pennsylvania) and the mili-
tary had 15 or more prosecutions each.2 

More than 70 percent of all the 316 
prosecutions involved behaviors that were 
already illegal (prostitution, nonconsen-
sual sex, and other forms of assault). About 
two-thirds of the total cases involved sex-
ual activity. These included consensual 
sex in which the defendant did not inform 
a partner of his or her HIV infection or in 
which the partner’s knowledge and con-
sent to the exposure was disputed. Only a 
few cases involved 
selling blood, and 
no case involved HIV 
exposure through 
needle sharing. Sev-
enty-five cases, 
however, involved 
activities—spitting, 
biting, or scratch-
ing—that posed 
little or no risk of 
transmission.2 

Among the 228 
cases for which 
there is informa-
tion on final dispo-
sition, 80 percent 
resulted in a con-
viction on the HIV-
related charge or resulted in a heightened 
penalty because of the defendant’s HIV 
status.2 Between 1986 and 2002, Califor-
nia had at least 26 prosecutions. Of these, 
15 involved sexual exposure (including six 
cases involving HIV-positive prostitutes), 
eight were based on spitting or biting by 
an HIV-positive person, and in one a con-
taminated syringe was used as a weapon. 

There is no conclusive explanation 
for the relative rarity of prosecutions. 
Empirical studies indicate that a substan-
tial minority of people with HIV some-
times have sex without disclosing their 
serostatus.5 Victims may be unwilling 
to come forward and exposure is diffi-
cult to prove. Additionally, except in the 
most egregious cases, public health offi-
cials have not advocated for prosecutions. 

The cases that have been prosecuted, 
however, have received considerable and 
even lurid media attention. For example, 
in 1997, Nushawn Williams was charged 
based on evidence that he had had sex 
with 48 women and girls (and infected 13) 
after testing HIV-positive. Race, sex, men-
tal illness, and drug use featured promi-
nently in many of the over 700 newspa-
per stories that reported on this case. Wil-
liams, an African American, was arrested 
in a largely White small upstate New York 

town. Not only had he, and some of the 
women, been involved with drugs dur-
ing the time of the exposures, but there 
was also evidence that, because of men-
tal illness, he did not believe health offi-
cials who told him he had HIV. He was 
later diagnosed with schizophrenia.6

Efficacy of Criminal Penalties 
Theoretically, criminal laws could work 

in at least three ways to reduce the spread 
of HIV. First, by putting people engaged in 

unprotected sex in 
prison, these laws 
could “incapaci-
tate” people who 
could transmit HIV 
(or at least limit 
their sexual con-
tact to the prison 
setting). Second, by 
imposing stiff pen-
alties upon people 
convicted of these 
acts, the laws could 
deter others from 
knowingly expos-
ing a partner. Third, 
by clearly express-
ing a social consen-
sus that such behav-

ior is wrong, these laws could set social 
norms that would become self-regulat-
ing through peer pressure. There is very 
little evidence, however, that either tra-
ditional criminal law, communicable 
disease law, or HIV-specific laws have 
actually reduced the spread of HIV. 

A team of researchers from the Uni-
versity of Connecticut, Temple Univer-
sity, and Harvard Medical School inter-
viewed 499 people from New York and 
Chicago (including HIV-positive, HIV-neg-
ative, and serostatus-unknown individu-
als) who had engaged in behaviors that 
could transmit HIV. Roughly half of the 
participants were injection drug users 
and half were men who have sex with 
men. The investigators sought to deter-
mine whether the presence of an HIV-spe-
cific criminal transmission and exposure 
law, or the belief that such a law existed, 
had any effect on behavior. Further, they 
tried to discover whether any of the 
three theoretical models discussed above 
explained participants’ responses. While 
the majority of participants believed that 
it was wrong for a person with HIV to 
expose his or her partners to the virus 
and that it was right to disclose infec-
tion to those partners, these beliefs were 
not related to either the existence of an 
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HIV-specific transmission or exposure law 
or to the belief that such a law existed.7

The Climate Outside the United States
Many other countries have criminal-

ized specific behaviors associated with 
HIV exposure and transmission. Since 
1988, when the first HIV transmission-
related prosecution occurred in Europe, 
European countries have collectively con-
victed more than 130 defendants on HIV-
related charges, often resulting in prison 
sentences. In the United Kingdom, authori-
ties prosecute individuals for transmission 
of HIV under the 1861 Offences against the 
Person Act. Although the act does not con-
tain any HIV-specific language, it empow-
ers authorities to prosecute individu-
als found to have intentionally or reck-
lessly transmitted HIV to another person. 
The first HIV-related prosecution in the 
United Kingdom took place in Scotland in 
2001, and at least eight prosecutions and 
seven convictions have occurred since.8

In Australia, the criminal laws associated 
with the transmission of HIV vary across 
its states and territories. Some areas explic-
itly regard transmission of HIV as crimi-
nal, while others prosecute conduct asso-
ciated with HIV transmission under more 
general laws. Most of these non-HIV-spe-
cific laws only apply to individuals who 
have intentionally or recklessly transmitted 
HIV, and usually result in prison sentences. 
In addition, some areas require HIV-posi-
tive individuals to take “reasonable” mea-
sures to prevent transmission of HIV, or 
face fines.9 Unlike U.S. jurisdictions, Austra-
lia’s state and territorial governments have 
not used criminal laws to prosecute cases 
of HIV exposure without transmission.10

Although many countries have adopted 
HIV-specific criminal laws, guidelines pub-

lished by the Joint United Nations Global 
Programme on HIV/AIDS (UNAIDS) suggest 
countries move cautiously in this area. In 
addition to recommending the review of all 
laws that criminalize sexual activity (sod-
omy, fornication, adultery, or commercial 
sex work), the guidelines suggest that juris-
dictions use general criminal laws, rather 
than HIV-specific ones, to cover the inten-
tional transmission of HIV. The guidelines 
highlight the risk that vulnerable popula-
tions may be targeted by HIV-specific laws, 
exposing them to additional stigma and 
harm. Moreover, they emphasize that restric-
tions on liberty, including imprisonment, 
should be reserved for the rare cases involv-
ing deliberate and dangerous behavior.11 

The World Health Organization’s recent 
“technical consultation” takes an even stron-
ger stand. It concludes that criminal laws 
run the risk of interfering with public health 
measures and messages, do not reduce 
the spread of HIV, threaten basic human 
rights, and should be used as a last resort.12 

Conclusion
Legislatures in the United States and 

throughout the world have adopted crimi-
nal laws as one tool in their efforts to reduce 
the spread of HIV. From a public health per-
spective, the efficacy of these laws remains 
highly suspect. Although in the United States 
HIV exposure and transmission laws are 
rarely enforced, some courts have upheld 
lengthy sentences for violators. In some such 
cases, no HIV transmission occurred and the 
behavior the HIV-positive person engaged in 
posed little or no risk of transmission. Fur-
ther, since these laws do not always sup-
port accepted public health messages, they 
can contribute to the stigma of HIV infec-
tion, and they contradict the recommenda-
tions of many public health organizations.
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For more than 30 years, questions about 
therapists’ “duty to warn” and  “duty to pro-

tect” have sparked con-
troversy. Resolving the 
conflict between the two 
relevant mandates—the 
duty to maintain the cli-
ent’s confidentiality and 
the duty to protect oth-
ers from harm—contin-
ues to create legal con-
fusion, and, as a result, 
confusion among cli-
nicians. While there is 
no easy solution and, 
some have argued, “no 
true professional stan-
dard,”1 it is possible to 
make ethically sound, 
legally defensible deci-
sions regarding this 
issue by considering the 
factors and taking the 
steps discussed below.

Tarasoff and Duties to Protect and to Warn
In 1969, Prosenjit Poddar, a student at 

the University of California, Berkeley, mur-
dered a fellow student, Tatiana Tarasoff, 
two months after having made threats to do 
so to a counseling center psychologist. The 
victim’s parents sued the university, claim-
ing they or their daughter should have been 
warned of the threats. In 1976, the Cali-
fornia Supreme Court ruled in Tarasoff v. 
Regents of the University of California that 

clinicians have a duty to “protect” unknow-
ing victims from potential harm. In this 
case, the court sided with the victim’s 
father, who argued that the fact that the 
psychologist reported the threat to campus 
police officials was insufficient to protect 
their daughter, and that the victim herself 
or her parents should have been warned.2 

In the more than 30 years since 
Tarasoff, U.S. states have responded 
in varying ways to the ruling—in part 
because there is no unifying federal law. 
As of 2002, 13 states had not addressed 
the “duty to warn” at all.3 Some state laws 
make breaches of confidentiality to pro-
tect others discretionary—they allow but 
do not require the therapist to break privi-
lege.3 Most states have adopted some stat-
utes that require some variation of the 
Tarasoff duty to protect but not necessar-
ily the duty to warn.4 Generally, states fol-
low one of three approaches: a mandated 
duty to warn the endangered party; a 
duty to protect, but not warn the endan-
gered party (for example, the clinician 
may seek civil commitment for the cli-
ent or report the threat to law enforce-
ment officials); or a unified duty to pro-
tect and to warn as outlined in Tarasoff.

Like the courts, clinical professional 
associations have responded to the “duty 
to protect” and “duty to warn” mandates in 
a variety of ways. For example, the Ameri-
can Medical Association and American Psy-
chiatric Association support taking steps 
to inform unknowing partners of possible 
HIV transmission as long as doctors have 
first disclosed the limits of confidential-
ity to clients.1 The American Psychological 
Association, on the other hand, opposes 
the legal duty to warn and has been very 
specific in outlining the limited situations 
warranting a breach of confidentiality.1,5
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Problems Applying Tarasoff to HIV
The evolving nature of the law around 

the duty to protect and the duty to warn, 
and the variation in states’ acceptance and 
interpretations of these duties can compli-
cate therapists’ understanding of appro-
priate versus inappropriate breaches of 
confidentiality in even the most classic 
Tarasoff cases (those that involve a threat 
of serious physical violence to another). 
Since the onset of the HIV epidemic, some 
therapists have wondered if these duties 
could also apply to cases involving poten-
tial HIV transmission. For example, what 
of the case in which a clinician learns that 
an HIV-positive client has not revealed his 
or her HIV status to a sexual partner? 

If “traditional” Tarasoff situations involv-
ing threats of violence create ethical and 
legal dilemmas for therapists, the question 
of a therapist’s responsibility to protect 
unknowing sexual partners from poten-
tial HIV infection is much murkier. While 
some courts have applied the duty to warn 
to cases involving HIV, these cases have 
typically not involved the therapist-cli-
ent relationship, and have varied tremen-
dously in both the facts and outcomes 
of the cases, making it difficult to draw 
clear legal conclusions. Some cases involv-
ing health care organizations or provid-
ers have been resolved in favor of main-
taining confidentiality, while other courts 
have ruled in favor of breaching it for 
the purpose of protecting third parties. 
For Tarasoff to apply, it is critical that a 
foreseeable harm to an identifiable vic-
tim exist—a standard that is especially 
difficult to apply to HIV-related cases. 

There are several other distinctions 
between “traditional” Tarasoff cases and 
those involving HIV. First, the danger of 
HIV transmission and the timing of that 
danger is unclear because transmission 
risk is based on medical probabilities, and 
the assessment of these probabilities could 
fall outside the clinician’s scope of prac-
tice. Even if the determination of danger-
ousness is considered a behavioral, rather 
than a medical judgment, such predic-
tions are both difficult and uncertain. 

Second, because the potential dan-
ger is unclear, the sense of urgency is 
often lower in HIV-related cases, allow-
ing a longer time frame in which the 
partner might be warned. This usually 
allows for the option of the client’s self-
disclosure to the partner, thus preserv-
ing the client-therapist bond of confiden-
tiality while still warning the partner.  

Third, in some cases, transmission 
may already have occurred, in which case 

“protection” (if necessary at all, since 
the “danger” of transmission is past) is 
focused on affording the partner the right 
to be tested and treated, which can often 
be accomplished through partner noti-
fication services. Finally, in most cases, 
consensual sex implies a shared respon-
sibility for communication and negotia-
tion, which may relieve the client (and 
his or her therapist) of sole responsibility 
for the possibility of HIV transmission.

Considerations to Guide Decision Making
Are a client’s actions likely to pose such 

a strong danger of HIV transmission to 
an unknowing third person that a breach 
of therapeutic confidentiality is justified? 
Therapists can approach this question by 
considering several factors. These include: 
the applicable mandates governing the 
provider’s profession; the foreseeability of 
harm; the identifiability of the victim; and 
whether viable alternatives to warning the 
potential victim exist.6

Legal, Ethical, and Regulatory Mandates. 
Since laws vary so widely from state to 
state, and can change suddenly, it is criti-
cal for clinicians to understand how the 
laws of their own states apply to them. 
Similarly, an awareness of the profes-
sional standards and ethics that govern 
the therapist’s practice is helpful, although 
in some situations state law and profes-
sional guidelines may conflict. Finally, 
some organizations have their own regu-
lations regarding acceptable breaches of 
confidentiality for staff in different roles, 
and it is crucial for employees to seek 
supervision about their agencies’ poli-
cies. The more clinicians know about each 
of these three sets of mandates, the bet-
ter they can understand their professional 
responsibilities in a given situation.

Foreseeability of Harm. Several factors 
may influence whether it is likely that a 
sexual activity will result in HIV transmis-
sion to an unknowing partner. The type 
of the sexual activity (oral sex versus anal 
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or vaginal sex), whether or not the part-
ners use protection, and how frequently 
the partners have sex all relate to poten-
tial danger (although clearly HIV transmis-
sion could occur in a single sexual encoun-
ter). The questions of 
intention and imminence 
also may influence deci-
sions about how danger-
ous the client is to the 
unknowing partner: does 
the client have an inten-
tion to harm a third party, 
and HIV is merely the 
means to do so? A client 
with a malicious intent 
represents a far differ-
ent situation clinically 
(and, perhaps, legally) 
than a client who is sim-
ply unsure how to tell his 
or her partner. In such 
very rare cases where 
there is a clear inten-
tion to harm others, civil commitment 
may be an appropriate alternative. When 
is the next time the partner is likely to be 
at risk? And how strongly opposed to dis-
closure is the client? Is the client willing 
to consider any risk reduction measures? 

Identifiability of the Victim. Is the iden-
tity of the client’s partner or partners 
known to the clinician? Attempting to dis-
cover the identity of unknowing part-
ners is usually considered to be outside 
the clinician’s role. For example, if a cli-
ent reports exclusively anonymous sex, 
potential victims are not identifiable. 

In the case of couple’s counseling, of 
course, the partner’s identity is known to 
the therapist. This may present the most 
difficult situation for clinicians, because 
the therapist has a duty to the unknow-
ing partner not only as a potential victim 
but also as a client, and because one of 
the main objectives of couple’s counsel-
ing is to facilitate honest communication. 

Alternatives to Warning. If a clear risk 
of HIV transmission exists to an unknow-
ing, identifiable, HIV-negative partner, in 
a state in which the clinician is bound by 
a “duty to protect,” the clinician can and 
should investigate whether such a duty 
might be discharged in ways other than 
breaking confidentiality. It is nearly always 
preferable for clients to disclose their own 
HIV status to partners themselves than 
to have a therapist disclose without cli-
ent consent. Clinicians can explore clients’ 
willingness to work toward telling part-
ners—either by themselves or with the 
coaching or actual assistance of the clini-

cian. Clients who choose to disclose in the 
clinician’s presence offer the added ben-
efit of certainty that the disclosure has 
taken place. When clients do not feel able 
to disclose immediately, therapists can 

help them explore other 
ways to effectively reduce 
risk prior to disclosure, 
including abstinence, 
using condoms, or switch-
ing from anal or vagi-
nal sex to oral sex. Clini-
cians also can investigate 
whether partner notifi-
cation services, if avail-
able, would sufficiently 
discharge their duty to 
warn current partners.

Steps for Clinicians
Clinicians can reduce 

the risk of harm to oth-
ers while preserving the 
integrity of the therapeu-

tic relationship by taking key steps:
Explain the Limits of Confidentiality 

Early. Inform clients of the scope and lim-
its of confidentiality at the outset of the 
relationship. This includes discussing its 
boundaries in individual therapy, as well 
as whether secrets of one partner will be 
held from another by the therapist in cou-
ples counseling. Clearly note any man-
dated reporting responsibilities (for exam-
ple: child or elder abuse reporting, suicid-
ality, and what will happen “if I hear that 
you are planning to do something that 
may physically harm someone else”). Such 
a discussion sets clear expectations that 
allow the client to decide what to share in 
therapy, and allow the therapist to refer 
back to the discussion if an issue of neces-
sary breach of confidentiality ever arises.

Work as Part of a Team. In many set-
tings, clinicians work as part of a mul-
tidisciplinary team with physicians and 
other providers. Even solo practitioners 
would be well-advised to obtain their cli-
ents’ consent to consult with members 
of their clients’ health care teams. This 
can allow clinicians access to more infor-
mation about whether or not a foresee-
able danger exists, and whether it can 
be addressed in ways other than warn-
ing. If warning is necessary, it may be 
more appropriate for the physician (who, 
in some capacities, may have more lati-
tude to break confidentiality for this pur-
pose in some states, such as California) to 
make the disclosure.

Work with the Client and Document 
These Attempts. Discuss with the client 
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Criminalization of HIV Transmission in the UK
Dodds C and Keogh P. Criminal prosecutions for 
HIV transmission: People living with HIV respond. 
International Journal of STD and AIDS. 2006; 
17: 315–318. (University of Portsmouth, U.K.)

Both of the articles in this issue explore the 
questions about responsibility for the disclo-
sure of HIV-positive status. The British study 
below examines this question and others 
from the perspectives of people living with 
HIV. The following summary was adapted 
from the cited article and its abstract:

A study of HIV-positive people in Eng-
land and Wales found that the criminal 
prosecution of individuals with HIV for 
“reckless HIV transmission” has caused 
concern and criticism among HIV-positive 
“African” heterosexuals and gay and bisex-
ual men living there.

Researchers recruited and paid 125 
HIV-positive participants from nonclini-
cal community sources and conducted 
focus groups in London, Brighton, and 
Manchester. 

From the 188 comments or exchanges, 
12 themes emerged. The topics most often 
discussed were “shared responsibility,” 
the idea that, in consensual sex, HIV pre-
vention is not solely the responsibility of 
the HIV-positive partner; and “increased 
stigma,” the idea that criminalization 
leads to societal blame and stigmatiza-
tion. The single issue most often raised 
was that criminalization has weakened 
the public health message that each part-
ner should be responsible for his or her 

health. Overall, 90 percent of the study 
participants’ comments were critical of 
criminalizing reckless transmission of 
HIV. Notably, only 3 percent of comments 
related to fears that criminalization would 
lead to fewer individuals testing for HIV. 

the benefits and importance of both risk 
reduction and disclosure, and document 
these interactions. In the unlikely case 
that warning is warranted, clinicians can 
prove that they attempted to take other 
steps short of warning that proved insuffi-
cient. If the clinician does not warn, and is 
sued by an unknowing partner, he or she 
can demonstrate that substantial steps 
were taken to protect the partner.7

Conclusion
Confusion about the confidentiality 

versus duty to protect dilemma persists 
despite the fact that more than 30 years 
have passed since the Tarasoff ruling. The 
complexity of defining danger in the con-
text of HIV and of sexual behavior makes 

the HIV-related application of the duty to 
protect particularly confusing. It is rare 
that a situation meets all the necessary 
criteria to require warning: In the major-
ity of cases, the most appropriate plan is 
for clinicians to focus on helping clients 
overcome barriers to self-disclosure and, 
if necessary, to assist with the self-disclo-
sure process. 

While there are no easy solutions, cli-
nicians should attempt to apply a formal 
decision-making process that includes the 
types of considerations noted herein when 
faced with this dilemma. Finally, as stated 
above, the importance of seeking qualified 
consultation regarding state law, profes-
sional ethics, and employer policies can-
not be overemphasized.

Next Issue
The next issue of FOCUS marks 

our transition to a quarterly newslet-
ter. This Summer edition of FOCUS will 
also be the first available solely online. 
To ensure that you continue to receive 
FOCUS, please visit our website at http://
www.ucsf-ahp.org/epubs_registration.
php and give us your e-mail address.

Circumcision is receiving unprece-
dented attention as an HIV prevention 
method. In our next issue, Adamson 
Muula, MBBS, MPH, a physician and 
lecturer at the University of Malawi, 
and PhD candidate at the University 
of North Carolina at Chapel Hill dis-
cusses the potential of circumcision 
to prevent HIV acquisition and trans-
mission in the developing world as 
well as applications to other areas.

Also in the Summer issue, Andrew 
Grulich, MBBS, PhD, head of the Epi-
demiology and Prevention Program at 
the University of New South Wales, and 
David Templeton, MBBS, a sexual 
health physician practicing in Sydney, 
Australia, explore what we know about 
the utility of circumcision as a preven-
tion approach in resource-rich countries.
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FOCUS is now Digital, 
Free, and Quarterly!

This is our final printed issue. Our next 
issue, Summer 2007, will be published 
electronically in August.

To make sure you keep getting FOCUS 
(which is now available FREE!), send us 
your e-mail address. Each quarter we 
will send you a digital (PDF) file.

To sign up, go to our online 
registration form at: 
http://www.ucsf-ahp.org/
epubs_registration.php
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